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Def endant - Appel l ant W1 Iliam Horace Donnelly (WIIliam
appeals fromthe May 3, 2000 Order Denying in Part and G anting
in Part Mdtion for Reconsideration, Ateration or Arendnent of
Decree (Order Granting Mdtion for Amendnent), entered by District
Fam |y Judge Linda K. C. Luke. W affirmthe order appeal ed and
remand for two changes to the January 15, 2000 Di vorce Decree.

SUMVARY

In this divorce case, the attorney for the husband

presented to the famly court, without notice to the famly court

of the deviation, a proposed divorce decree that substantively



deviated fromthe famly court's prior witten decision and
order. Prior to its signing of the proposed divorce decree, the
famly court noticed two substantive deviations and changed them
However, the famly court failed to notice and change two ot her
simlar substantive deviations, entered the divorce decree, and
the attorney for the wife did not tinely file a notion for
reconsi deration of the divorce decree. |In this situation, we
conclude that Hawai‘ Family Court Rules (HFCR) Rule 60(a) and
Rule 60(b)(1) permtted the famly court, upon notion, to correct
its m stakes by changing the two other simlar substantive
devi ations. There being no question as to what court action the
notion seeking the anendnent sought and why, the fact that the
notion did not cite HFCR Rule 60 is inconsequential.
BACKGROUND

WIlliamand Plaintiff-Appellee Jo Ann Quon Donnel |y
(Jo Ann) were married on February 18, 1990. Their son was born
on Novenber 5, 1995. WlIlliamand Jo Ann separated in Decenber of
1998. At that time, Jo Ann had retirenent benefits under the
State of Hawai‘i Retirement Plan and WIIliam had retirenent
benefits under the follow ng four retirenent plans:
State of Hawai ‘i Retirement Pl an
AETNA Def erred Conpensati on

Kyo- Ya Hotel Division
Kyo- Ya Hotel Division 401(k) Plan

PONPR



After a trial on August 30 and 31, 1999, the

t hr ee- page, singl e-spaced Cctober 18, 1999 "M nute Order,"?

Part of this case is governed by the Hawai‘ Famly Court Rules
(HFCR) prior to their amendment effective January 1, 2000. HFCR Rul e 52(a)
(1998) states, in relevant part, that "[i]n all actions tried in the famly
court, the court may . . . write and file its decision or ‘decision and order’

and direct the entry of or enter the appropriate decree or order[.]"

In the instant case, on October 18, 1999, the court signed a
document entitled "M NUTE ORDER" which, in fact, is a witten decision and
order. However, this document was not filed. It was nerely placed in the
back of the court record where the court m nutes prepared by the clerk of the
court and other unfiled documents are placed

Rul e 10(a) of the Hawai ‘i Rul es of Appellate Procedure (HRAP)
provides that the record on appeal shall consist of the foll owi ng

(1) the original papers filed in the court or agency
appeal ed from

(2) written jury instructions given, or requested and
refused or nodified over objection

(3) exhibits admtted into evidence or refused

(4) the transcript of any proceedi ngs prepared pursuant to
the provisions of Rule 10(b);

(5) in a crimnal case where the sentence is being
appeal ed, a sealed copy of the presentence investigation report;
and

(6) the indexes prepared by the clerk of the court
appeal ed from

In light of HRAP Rule 10(a) quoted above, the famly court's
"M NUTE ORDER" was not a part of the record on appeal. Pursuant to this
court's Novenmber 7, 2001 Order of Temporary Remand, the famly court filed its
Oct ober 18, 1999 M nute Order nunc pro tunc.

In its November 14, 2001 Order Conplying Wth Order of Temporary
Remand, the famly court noted (1) "that said m nute orders are normally not
filed" and (2) that it "is unable to file the proposed decree submtted by
[Jo Ann] on November 30, 1999, as it was returned to [Jo Ann's] counsel in
late 1999 since it was not adopted by the Court, noting that this is the
nor mal procedure foll owed by the Court."

(conti nued...)



signed by Judge Luke, stated the court's decision. This Mnute
Order stated: "RETIREMENT: Pursuant to Linson fornmula.” This

reference is to Linson v. Linson, 1 Haw. App. 272, 618 P.2d 748

(1980). Under Linson, the non-owner party is awarded one-hal f of
a percentage of the owner's retirenent. "The fornula for

determ ning the percentage is to divide 'the nunber of years
credited to retirement during the marriage by the total nunber of

years credited to retirenent.' Cassiday v. Cassiday, 68 Haw.

383, 384 n.l, 716 P.2d 1133, 1135 n.| (1986) (quoting Cassiday V.

Cassiday, 6 Haw. App. 207, 213-14, 716 P.2d 1145, 1150 (1986))."

Stouffer v. Stouffer, 10 Haw. App. 267, 277, 867 P.2d 226, 231

(1994). The marri age begins when the parties marry. The

Y(...continued)

We urge the famly court to review its "normal procedure." There
is a significant difference between "court mnutes" and "m nute orders."” In
l'ight of HRAP Rule 10(a) quoted above, the famly court should not enter
orders that are not filed and should file all orders. This is especially true

in this case in light of the court's finding of fact, item"E" of part "II,"
that "[t]he Court entered a M nute Order on October 18, 1999 and directed
[Jo Ann's] counsel to prepare a decree." 1In any event, when the famly court

considered [Jo Ann's] February 14, 2000 Motion for Reconsideration, Alteration
or Amendment of Decree, it should have filed its October 18, 1999 M nute
Or der.

Simlarly, in light of HRAP Rule 10(a) and the facts of this case

the fam ly court should file all proposed decrees submtted by the parties,
including those not adopted by the famly court.
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marri age ends when the divorce decree is effective. Myers v.
Meyers, 70 Haw. 143, 154, 764 P.2d 1237, 1244 (1988).°2

The Cctober 18, 1999 M nute Order ordered "[Jo Ann's]
COUNSEL TO PREPARE DECREE/ 10 DAYS."®* Jo Ann's request for an
extension to Novenber 8, 1999, was granted. On Novenber 8, 1999,
Jo Ann filed a Motion for Reconsideration and/or Further Hearing
on various issues unrelated to the division and distribution of
the retirenent accounts. This notion was deni ed on January 12,
2000, without a hearing. On Novenber 30, 1999, Jo Ann submtted
a proposed decree. The proposed decree she submtted is not in
the record.* On Decenber 7, 1999, counsel for WIliamsubnmtted
a proposed decree. In a nenorandumfiled on January 20, 2000,
counsel for Jo Ann stated that "[c]ounsel for both parties could
not come to an agreenent as to the terns of a final Divorce

Decree.” The court anended the divorce decree submtted by

2 In this case, the marriage began on February 18, 1990. Although

the court stated its decision in its October 18, 1999 M nute Order, the

di vorce decree, which was not filed until January 25, 2000, was expressly made
effective on December 31, 1999. Thus, in this case, the Linson fornula is as
foll ows:
owner's
(2/18/90 to 12/31/99) mont hly gross
1/2 x (total years in plan X retirement = non-owner's
at time of retirement) benefit share

3 In the famly court, Plaintiff-Appellee Jo Ann Quon Donnelly

(Jo Ann) was represented by attorney Blake T. Okinoto.

4 See footnote 1 above.



counsel for WIlliant and filed it on January 25, 2000 (Divorce
Decree). Handwitten with a pen, the court nmade the foll ow ng
changes: (1) nade the Divorce Decree effective "nunc pro tunc to
12/31/99"; (2) twice |lined out |anguage; and (3) tw ce added

| anguage that inplicitly replaced the lined out |anguage. 1In the
foll ow ng quote of the relevant parts of the D vorce Decree, the
parts proposed by counsel for WIlliamthat were |ined out by the
court with an ink pen are lined out, and the parts witten in by

the court with an ink pen are printed in bold print.

12. Retirement Funds.

a) [Jo Ann's] Enpl oyees' Retirement System of
the State of Hawaii .

(1) [WIliam is awarded a share of the
retirement benefits under [Jo Ann's] Enployees' Retirement System
of the State of Hawaii Retirement Plan(s) (regular and post
retirement) if, as, and when [Jo Ann] conmmences to receive the
same. The share which [WIlliam shall be awarded shall be
conput ed according to the following formula:®

(years in plan as of [Jo Ann's] [WIlianm s]
1/ 2 X 2/18/90- DOM ) X mont hl'y gross = percent age
(total years in plan retirement share
at time of retirement) benefit
5 In the famly court, Defendant-Appellant WIIliam Horace Donnelly

(WIlliam was represented by attorney Cheryl R. Brawl ey.

6 As worded, because of the numerator of the fraction, this formula

erroneously awards W Il liam one-half of the pre-marital part of the State of
Hawai ‘i Retirement Plan owned by Jo Ann. It is silent with respect to the
marital part. In light of the famly court's decision, the numerator should be

"2/18/90 to 8/31/99."



(4) The parties were married on February 18,

1990, and—physicatty—separated—on—beecerber—15—31998- and the date
the divorce trial, 8/31/99, shall be deemed to be the date of

division of retirement.

b) [WIllianm s] Enpl oyees' Retirenent System of the
State of Hawaii.

(1) [Jo Ann] is awarded a share of the
retirement benefits under [WIIliam s] Enployees' Retirement System
of the State of Hawaii Retirement Plan(s) (regular and post
retirement) if, as, and when [WIlliam conmmences to receive the
same. The share which [Jo Ann] shall be awarded shall be conputed
according to the followi ng formula:”

(years in plan as of [WIliam s] [Jo Ann's]
1/ 2 X 2/18/90 - DOM ) X nont hly gross = percentage

(total years in plan retirement share

at time of retirenment) benefit

(4) The parties were married on February 18,

1990, and physically separated on Decenber 15 19008 the date of
the divorce trial (8/31/99) shall be the date of division of

retirement.

c) [WIlliam s] AETNA Deferred Conpensation Pl an.
[Jo Ann] shall be awarded one-half (1/2) the value of [WIIliam s]
AETNA deferred conmpensation account accrued from February 18, 1990
(date of marriage) to March 31, 1999.°8 .

7 As worded, because of the numerator of the fraction, this formula

erroneously awards Jo Ann one-half of the pre-marital part of WIllianm s State of
Hawai ‘i Retirement Pl an. It is silent with respect to the marital part. In
light of the famly court's decision, the nunerator should be "2/18/90 to
8/31/99."

8 It is stated in the answering brief that "March 31, 1999 is
apparently a date that a quarterly report was printed[.]" The record does not
reveal any other significance for the "March 31, 1999" date. The record shows
t hat on March 30, 1999, WIlliamfiled a Motion to Set and Notice of Motion.



d) [WIlliam s] Kyoya Hotel Division Retirement.
[Jo Ann] shall be entitled to and is hereby awarded and assigned,
as an incident of divorce, a percentage interest in and to
[WIlliam s] Kyoya Hotel Division retirement plan in conpliance
with Sections 401(a)(13) and 414(p) of the Internal Revenue Code
of 1986, as anmended, and the Retirement Equity Act of 1984.

[WIlliam s] interest in the above-named plan shall be
determ ned in accordance with the relevant applicable fornula
bel ow: ®
(years in plan while married) Participant's
1/ 2 X total years in plan at X nmont hl y/l ump sum
retirement gross retirenment
e) [WIlliam s] Kyoya Hotel Division 401K Pl an

[Jo Ann] shall be awarded one-half (1/2) the value of Defendant's
Kyoya Hotel Division 401K plan accrued from February 18, 1990
(date of marriage) to March 31, 1999.'° Said deferred

conmpensation account had a value of approximately $3,389.20 as of
March 31, 1999. One-half the cash value of said 401K account
accrued during the specified period herein, shall be paid directly
to [Jo Ann] in one (1) lunp sum as soon as adm nistratively
possi bl e, and said transfer and payment to [Jo Ann] is made
incident to Divorce, and shall have no tax consequence and/ or
penalties to either party, to the extent possible under applicable
law(s) .

(Foot not e added.)

At the tinme of Woodworth v. Wodworth, 7 Haw. App. 11

740 P.2d 36 (1987), the valuation date for Category 2, 4, and 5
NWs was the DOFSI COD. ' In Wodworth, this court established a
Category 6 NW covering "[t]he difference between the NWs, plus

or mnus, of all property owned by one or both of the spouses at

° This is "the Linson fornula" mentioned in the October 18, 1999

M nute Order.

10 See footnote 7.

1 The "DOFSI COD" is the "date of final separation in contenplation
of divorce[.]"



the conclusion of the evidentiary part of the trial [the
DOCOEPOT] and the total of the NWs, plus or mnus, includable in
Categories 1, 2, 3, 4, and 5." 7 Haw. App. at 16, 740 P.2d at

37. In other words, Category 6 covered the difference in the
NWs, plus and m nus, between the DOFSI COD and the DOCOEPOT. In

Myers v. Myers, 70 Haw. 143, 764 P.2d 1237 (1988), however, the

Hawai ‘i Suprene Court abolished Category 6 and enphatically

stated, in relevant part, as follows:

Our divorce and separation |laws do "not contenpl ate any
[final] division of property other than where the person is
di vorced a vinculo [matrimonii]." Clifford v. Clifford, 42 Haw.
279, 283 (1958). . . . A presunption that the non-owning spouse
is not entitled to any part of the appreciation in property
legally owned by the other after a declaration by either that the
marri age has ended is inconsistent with the partnership nmodel of
marri age we have accepted and the rule that a final division of
marital property can be decreed only when the partnership is
di ssol ved

70 Haw. at 154, 764 P.2d at 1244 (brackets in original).

Since there is no Category 6, the valuation date for
Categories 2, 4, and 5 is the DOCOEPOT rather than the DOFSI COD
and all appreciation/depreciation of Marital Partnership Property
t hat occurs between the DOM and the DOCOEPOT is a Category 2, 4,
and/or 5 NW. Assum ng all valid and relevant considerations are
equal, the Partnership Model Division awards each party 50% of al
Category 2, 4, and 5 NWs. Since the marital partnership
continues until the DOCOEPOT, it follows that one party's post-
DOFSI COD, pre-DOCOEPOT activity contributing to the increase of a
Category 2, 4, and/or 5 NW is a marital partnership activity that
cannot be used to justify the award of more than 50% to the
contributing party and |l ess than 50% to the non-contri buting
party.

Jackson v. Jackson, 84 Hawai‘ 319, 335, 933 P.2d 1353, 1369

(1997) (footnote added).



Ef fective January 1, 2000, the tine limt for filing a
HFCR Rul e 59(e) notion to reconsider, alter or anend a judgnent
or order is "not later than 10 days after entry of the judgnment
or order[.]" Jo Ann did not ask the court to cause Decenber 31,
1999, the effective date of the divorce, to be the date of the
division of all of the retirenent plans. |In other words,
Jo Ann did not ask the court to conformits Divorce Decree to its
Oct ober 18, 1999 M nute Order and the Linson fornula. Therefore,
the famly court's deviation fromthe Linson fornula is not an
I ssue in this appeal.

Jo Ann's February 14, 2000 Motion for Reconsideration,
Al teration or Anendnent of Decree states, in relevant part, as

foll ows:

[Jo Ann] al so seeks a determ nation that her interest in
[WIliam s] Aetna Deferred Conmpensation Plan, Kyo Ya Hotel
Di vi sion Retirement and Kyo Ya Hotel Division 401(k) Plan be
determ ned as of August 31, 1999 which is the same date used by
the Court in the division of the parties' respective Enployee's
Retirement System of the State of Hawaii's retirement benefits.

The | ast day of the trial was August 31, 1999. The rel evant

cutoff dates specified in the Divorce Decree (as proposed by

counsel for WIliam and signed by the court) were as follows:
Aet na Deferred Conpensation Plan - March 31, 1999

Kyo Ya Hotel Division Retirenent - Decenber 31, 1999
Kyo Ya Hotel Division 401(k) Plan - March 31, 1999

In other words, although Jo Ann sought to expand periods by

changing two of the three dates from March 31, 1999, to

10



August 31, 1999, she al so sought to reduce periods by changi ng
the third date fromthe Decenber 31, 1999 effective date of
di vorce to August 31, 1999.

On May 3, 2000, the family court entered its O der
Granting Mdtion for Anendnent stating, in relevant part, as
follows: "[Jo Ann's] Mbdtion for Reconsideration, Alteration or
Amendnent of Decree is granted as to [WIlliams] Aetna Deferred
Conmpensation plan and Kyo-Ya Hotel Division Retirenment and Kyo- Ya
Hotel Division 401(k) Plan — said date shall be as of August 31,
1999. "

On May 24, 2000, Wlliamfiled a notice of appeal. On
June 28, 2000, the famly court entered its Findings of Fact and
Concl usions of Law (FsOF and CsOL). Wth the FsOF and CsQOL
chal l enged by Wlliamin this appeal printed in bold print, these
FsOF and CsOL state, in relevant part, as follows:

FI NDI NGS OF FACT

1. PROCEDURAL AND TRI AL HI STORY

E. The Court entered a M nute Order on October 18,
1999 and directed [Jo Ann's] counsel to prepare a decree.?'?

12 See footnote 1 above.

11



L. The Court adopted [WIlianm s] version of the
Decree but interlineated the date of trial, August 31, 1999 as the
date of division relating to [Jo Ann's] and [WIliam s] pensions
in Paragraphs 12 a)(4) and 12 b)(4).

M. The Court overlooked changing the other dates of
the retirement benefits relating to [William's] pension and
retirement benefits namely Aetna Deferred Compensation plan, Kyo-
Ya Hotel Division Retirement and Kyo-Ya Hotel Division 401 (k)
Plan.

CONCLUSI ONS OF LAW

2. The Court, sua sponte,®®

Part [sic] relating to the date of division of [William's] AETNA
Deferred Compensation Plan, Kyo-Ya Hotel Division Retirement and
Kyo-Ya Hotel Division 401 (k) Plan to be August 31, 1999.

grants [Jo Ann's] Motion in

5. The Court on its own initiative' has determined that
in order to be consistent with paragraphs 12(a) (4) and 12 (b) (4) of
the Divorce Decree [it] has ordered that the date of division for
[William's] AETNA Deferred Compensation Plan in paragraph 12(c) of
the Divorce Decree, [William's] Kyo-Ya Hotel Division Retirement
in paragraph 12(d) of the Divorce Decree and [William's] Kyo-Ya
Hotel Division 401 (k) in paragraph 12(e) of the Divorce Decree are
hereby amended to the date of trial, August 31, 1999.

6. The Court also finds that pursuant to Paragraphs
12a)(9), 12b)(9), 12c), 12d) and 12(e) and 24 the Court shall
retain and have continuing jurisdiction over all of the matters
described in the Divorce Decree to insure the full conpletion and
compliance written in the Decree inclusive of these paragraphs.

7. That the provisions of paragraphs 12(a)(9), 12(b)(9),
12(c), 12(d) and 12(e) specifically state that "The Court shall
al so have authority to make every just and equitable order not

13

14

Clearly, the famly court's action was not "sua sponte."
Clearly, the famly court did not act "on its own initiative."

12



inconsi stent with the other provisions herein, and not
inconsi stent with any other applicable | aw"

8. The Court finds that the language and provisions in
the Divorce Decree itself provides authority for the Court to
amend the date of division of [William's] pension and retirement
benefits contained in paragraphs 12(c), 12(d) and 12(e) of the

Divorce Decree.

(Foot not es added and enphases added.)

aut hori ze

DI SCUSSI ON
W agree with Wlliamthat COL No. 8 is wong.
W agree with Wlliamthat HFCR Rul e 59% did not

the famly court to do what it did. This is because

Jo Ann's notion failed to conply with the time [imt specified in

HFCR Rul e

59.

We disagree with WIlliamthat HFCR Rule 60(a) (Supp.

2001)*® did not authorize the famly court to do what it did.

"[11f the

intention to include a particular provision in the

j udgnent was clear, but the judge neglected to include the

provi si on,

Wight, M

the rule authorizes correction of the judgnent."

Il er & Kane, Federal Practice and Procedure: Cvil 2d

15

be filed not
provi ded by

16

HFCR Rul e 59(b) (2001) states that "[a] motion for a newtrial shal
| ater than 10 days after the entry of the judgnment unless otherwise
statute.”

HFCR Rul e 60(a) (2001) states:

Clerical m stakes in judgments, orders or other parts of the record
and errors therein arising from oversight or om ssion may be
corrected by the court at any time of its own initiative or on the
notion of any party and after such notice, if any, as the court
orders. During the pendency of an appeal, such m stakes may be so
corrected before the appeal is docketed in the supreme court, and
thereafter while the appeal is pending may be so corrected with
| eave of the supreme court.

13



§ 2854 (1995) (citation omtted). HFCR Rule 60(a) applies "to
situations in which a judgnent clearly m srepresents what the

court neant to state.”™ 12 Moore's Federal Practice § 60.11[1][c]

(Matt hew Bender 3d ed.)

W disagree with Wlliamthat Jo Ann's notion for
amendnent cannot be construed as a notion under HFCR
Rul e 60(b).* In support of his position, Wlliamfirst points

out that in Wng v. Wng, 79 Hawai‘ 26, 30, 897 P.2d 953, 957

(1995), a breach of contract action, the Hawai‘ Suprenme Court
stated that "[o]nce a valid judgnent is entered, the only neans
by which a circuit court may thereafter alter or anend it is by
appropriate notion under HRCP [Hawai ‘i Rul es of Civil Procedure]
[Rule] 59(e)." Second, WIliampoints out that "[Jo Ann's]
notion started as a Rule 59 notion, [was] rul ed upon by the

Fam |y Court as a Rule 59 notion, and was never treated as a

Rul e 60 notion until the Famly Court filed" its FsOF and CsOL on

June 28, 2000.

1 HFCR Rul e 60(b) states, in relevant part, as follows:

On motion and upon such terms as are just, the court may relieve a
party or a party's legal representative fromany or all of the
provi sions of a final judgment, order, or proceeding for the

foll owi ng reasons: (1) m stake, inadvertence, surprise, or
excusabl e neglect; . . . . The nmotion shall be made within a
reasonable time, and for reasons (1), . . . not more than one year
after the judgment, order, or proceedings was entered or taken

.o A notion under this subdivision (b) does not affect the
finality of a judgment or suspend its operation

14



One deficiency in Wlliams first argunent is the
failure to recognize the follow ng footnote 9 of the Wng
opi ni on:

Deni al of the HRCP [Rule] 59 motion could, perhaps, have
been revi ewed as denial of an HRCP [Rule] 60 motion. However

Appel | ant did not argue the motion as a Rule 60 motion bel ow and

does not argue the denial should be reviewed as a Rule 60 denia

on appeal. Thus, we declined to engage in such a review.

Anot her deficiency in Wlliams first argument is the
failure to note the follow ng history of Federal Rules of Cvil
Procedure Rule 60(b)(1), upon which HFCR Rule 60(b)(1) is based:

Rul e 60(b) (1) authorizes the court to give relief froma
judgment, order, or proceeding for "m stake, inadvertence

surprise, or excusable neglect." Before the 1948 anmendnent,
relief on these grounds was provided only if the moving party
hi msel f had nmade the bl under. No relief could be afforded for the

sim |l ar defaults of the court or event of the party's agents. The
amended rul e dropped the limting pronoun "his" in order to permt
relief for the m stake or neglect of others.

11 Wight, MIller & Kane, Federal Practice and Procedure: G vi

8§ 2858 (1995) (footnotes omtted). Thus, "a court may treat an
untinmely Rule 59(e) notion to alter or anend a judgnent as if it
were a Rule 60(b) notion if the grounds asserted in support of

the Rule 59(e) notion would al so support Rule 60(b) relief.” 12

Moore's Federal Practice, 8§ 60.03[4] (Matthew Bender 3d ed).

We concl ude that HFCR Rul e 60(a) and HFCR Rul e 60(b) (1)
each authorized the famly court to do what it did. The famly
court's Mnute Order ordered all retirenments plans to be divided
effective Decenber 31, 1999. Wthout notice to the court of the

devi ation, the proposed divorce decree prepared by Wlliams

15



attorney deviated fromthe express terns of the famly court's
M nute Order pertaining to two of the retirenent plans by
changing this date in favor of Wlliamto March 31, 1999. The
famly court changed the proposed deviations pertaining to the
division of two retirenment plans and ordered that "the date of
the divorce trial, 8/31/99, shall be the date of division of
retirement[.]" However, the famly court unintentionally failed
to simlarly change two ot her proposed deviations pertaining to
the division of two other retirenent plans. The date of the
division of the fifth retirement plan did not deviate but was
changed favorably to Wlliamat Jo Ann's request presumably so
that it would be consistent with the division date applicable to
the other four retirenent plans.
CONCLUSI ON

Accordingly, we affirmthe famly court's May 3, 2000
Order Denying in Part and Granting in Part Mtion for
Reconsi deration, Alteration or Anendnent of Decree. W renmand
for anmendnment of the January 25, 2000 Divorce Decree to correct
t he obvious errors noted in footnotes 6 and 7 above.
On the briefs:

R Steven Geshel
f or Def endant - Appel | ant . Chi ef Judge

Bl ake T. Ckinpto
for Plaintiff-Appellee. Associ at e Judge

Associ ate Judge
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